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Introduction

The New Zealand Law Society Te Kahui Ture o Aotearoa (Law Society) welcomes the
opportunity to comment on the Marine and Coastal Area (Takutai Moana) (Customary
Marine Title) Amendment Bill (Bill), which amends the Marine and Coastal Area
(Takutai Moana) Act 2011 (Act).

This submission has been prepared with input from the Law Society’s Public Law
Committee. It sets out:

(a) The Law Society’s comments from earlier consultation on proposed changes to
the Act;

(b) Concerns about procedural deficiencies in the Bill’s development and legislative
process;

(© The Bill’s impact on Treaty of Waitangi / Te Tiriti o Waitangi (Treaty)
obligations;

(d) Concerns about the proposed retrospective application of the Bill, and
interference with the judicial process; and

(e) Comments on proposed new sections 9A and 9B.

The Law Society has not included any comments on the proposed amendments to section
58 since this matter is before the Supreme Court. The Law Society recommends that any
changes await the outcome of that appeal, and fulsome consultation being undertaken
with Maori.

For the reasons that follow, the Law Society recommends the Bill does not proceed in its
current form.

The Law Society wishes to be heard in relation to this submission.

Points made in previous feedback on the proposals

While the Law Society was not a part of the responsible Minister’s targeted consultation
in August this year, we provided feedback on the proposed changes (August
submission). A copy of that feedback is enclosed.

The Law Society remains of the views set out in the August submission. In particular, we
draw the Select Committee’s attention to the following points from that submission:

(a) The proposed changes risk jeopardy to the Treaty relationship. The Treaty
principles of good faith, good government, partnership, equity, and redress apply
to the policy design and development of this Bill. A process that restricted
engagement and consultation, and the making of key policy decisions prior to
that consultation, was inconsistent with these principles. The Waitangi Tribunal
has since found that the amendments proposed by the Bill, and the process
followed, breach several Treaty principles (discussed below).

(b) Insufficient justification was provided for the retrospective application of the
proposed changes. In this case, retrospectivity gives rise to a range of concerns,
including undermining the separation of powers and the principle of comity.
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() The approach taken to retrospectivity (application of future amendments to all
decisions from the date on which the proposed changes were announced)
effectively change the law by public statement of the Executive, rather than
through Parliamentary process. This raises rule of law concerns.

(d) The intended commencement date of the proposed changes would result in the
arbitrary and inconsistent treatment of applicant groups in ways that are
incompatible with their fundamental rights, including the principle of natural
justice, and raise issues of access to justice.

(e) The consequent need to rehear some applications under the new law would
result in further delays, disruptions and significant additional costs for the
affected applicants, and other parties involved in those proceedings.

Additional feedback arising from the Bill and its accompanying documentation is set out
below.

Procedural deficiencies in the Bill's development and legislative process

The Supplementary Analysis Report, and the Waitangi Tribunal’s report on stage 1 of the
Marine and Coastal Area (Takutai Moana) Act Coalition Changes Urgent Inquiry
(WAI3400) are clear that the normal policy development process was not followed for
the Bill. This includes:

(a) The Waitangi Tribunal’s finding that the policy development process was a
‘foregone conclusion’! and that ‘the advice of officials was regularly dismissed, and
the process was rushed, leading to important steps not being taken. Key among
these omissions was a failure to follow a transparent and evidence-based
approach.’?

(b) Neither Maori nor the general public were consulted in the development of the
proposals. Three weeks’ consultation with applicant groups took place after
Cabinet had approved the substantive proposals, and on the basis of minimal
information. Consultation otherwise only occurred with members of the seafood
industry. This is despite clear advice from officials that ‘employing a ‘non-
standard’ engagement process when ‘dealing with such important property rights
as customary title to the foreshore and seabed’ would likely ‘be inconsistent with
the principles of the Treaty of Waitangi’.'3

(© No Regulatory Impact Analysis was provided to Cabinet in advance of Cabinet
approving the proposed amendments.

This is particularly concerning as the Bill seeks to address a policy problem which, it
seems, is poorly conceived. The Act itself appears to be the subject of some public
misunderstanding. This was seen in the publication of an advertisement in The New
Zealand Herald on 7 August 2024, following which an open letter from Te Hunga Roia

Waitangi Tribunal, The Marine and Coastal Area (Takutai Moana) Act 2011 Coalition Changes
Urgent Inquiry Stage 1 Report (pre-publication version, Wai 3400, 2024), at 4.3.1.

Above, n 1.

Above,n 1, at 4.3.2.
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Maori and members of the legal community was published, correcting assertions such as
that Customary Marine Title (CMT) grants Maori the right to own parts of the foreshore,
and prevents public access.*

Similarly, the Supplementary Analysis Report is clear in its advice that the Act
established a ‘no ownership’ status for the common marine and coastal area, and that it
protects public access, including for fishing and recreation.> Where CMT is recognised, it
does not include a right to alienate or dispose of the CMT, and ‘significant third-party
rights... are also maintained.’® The WAI3400 report further questions what ‘public right
or interest ... is currently not protected that needs to be further protected through these

The following excerpts from the WAI3400 report then illustrate divergent views around
the Parliamentary intent of the Act and section 58.8 This is important, as the
amendments are being proposed on the basis that they will ‘restore Parliament’s original

While internal political discussion may have suggested a very stringent test was
intended, the body of evidence from the Parliamentary record, public statements
from legislators at the time, and officials and Ministers’ statements to the Waitangi
Tribunal during the recent Takutai Moana inquiry, indicate Parliament had a less

... evidence indicates that legislators’ intent was not to set up a particular high
barrier to the recognition of CMT, instead providing a common law-influenced test
that would be applied by the High Court and Ministerial decision-makers. We note
this was a marked step from the Foreshore and Seabed Act 2004 test which
required applicants to have ownership of abutting coastal land to be awarded
territorial customary rights — a very high threshold.

Notwithstanding this uncertainty and the deficiencies in the policy development process,
the Bill proceeded to introduction. It has then been subjected to a truncated Select
Committee process, with 20 days for the public to make submissions on a Bill.10 A
submissions period of 20 days is insufficient in this context. It exacerbates an earlier lack
of consultation and inhibits public input on a Bill that is predicated, in part, on
perceptions of the expectations of New Zealanders.!1

See https://www.teaonews.co.nz/2024/08/13 /hobsons-pledge-168-maori-legal-experts-

3.3

amendments?.'?
3.4

intent’.°

restrictive intent...

3.5
4

condemn-ad-set-record-straight/.
5 Supplementary Analysis Report, at para 5.
6 Above, n 5, at paras 8-9.
7 Above,n 1, at 4.3.3.
8

10

11

‘Te Arawhiti - Further Advice on Options for Section 58 of the Marine and Coastal Area (Takutai
Moana) Act’, 27 May 2024 (TA.001.0374), p 8 (doc A52, p 117), cited in above, n 1, at 3.4.2(6).
CAB24-MIN-0256 Revised refers.

20 working days is at the lowest end of the standard 4 to 6 week period (see McGee, David,
Parliamentary Practice in New Zealand, 4th ed., edited by Mary Harris and David Wilson, Oratia
Books, Auckland, 2017, Chapter 22). Generally, six weeks is provided (see ‘Policy to Law’,
Parliamentary Counsel Office, https://policy-to-law.pco.govt.nz/).

Canvassed by the Waitangi Tribunal, above, n 1, at 4.3.3.

3


https://www.teaonews.co.nz/2024/08/13/hobsons-pledge-168-maori-legal-experts-condemn-ad-set-record-straight/
https://www.teaonews.co.nz/2024/08/13/hobsons-pledge-168-maori-legal-experts-condemn-ad-set-record-straight/
https://policy-to-law.pco.govt.nz/
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3.6

4.2

4.3

4.4

Irrespective of a policy’s genesis in a Coalition Agreement, due process should still be
followed. Legislative development should still be based on evidence, following robust
processes and the careful consideration of advice provided by officials.

Inconsistency with the Treaty of Waitangi Te Tiriti o Waitangi

The Law Society noted in its August submission that the proposed amendments may be
inconsistent with the Treaty.

In 2023, the Waitangi Tribunal found that aspects of the Act are inconsistent with the
principles of the Treaty, and that on the whole the Act fails to balance Maori rights
against other public and private rights.12 The Tribunal recommended that section 58 be
amended to remove the ‘without substantial interruption’ test. We noted in our August
submission that, rather than addressing the existing Tribunal recommendations, the
proposed amendments seek to revisit the balance and further restrict the expression of
Maori customary rights and interests in the takutai moana.

The Waitangi Tribunal has since released its report on WAI3400. The Tribunal found
that the proposed amendments, now carried by this Bill, breach the Treaty principles
and Maori will, or are likely to, suffer prejudice. Specifically:13

(a) The policy development process and dismissal of official advice resulted in the
Crown breaching the principle of good government.

(b) The principle of partnership was breached by failing to consult with Maori during
policy development phases; consulting only after decisions were taken; and
reducing the period of consultation to ensure the Bill was not only introduced
before the end of 2024, but also enacted.

() By exercising kawanatanga over Maori rights and interests without evidence and
justification as to what further protection the public’s rights and interests
required, the Crown breached the principle of tino rangatiratanga.

(d) Consultation with commercial fishing parties, despite existing statutory
protection of their interests, without consulting Maori, breached the principle of
good government.

(e) The principles of active protection and good government were breached due to
the failure to demonstrate how the interpretation of Parliament’s original intent
was reached.

§i] Finally, by proposing to apply the amendments retrospectively, the Crown
breached the principles of active protection and good government.

These are significant findings. They indicate that further engagement and consultation is
required with both Maori and the wider public before the Bill proceeds. At a minimum,
the Law Society encourages careful consideration of submissions made by iwi, hapt and
whanau Maori, as well as organisations such as Te Hunga Roia Maori o Aotearoa.

12

13

Waitangi Tribunal The Marine and Coastal Area (Takutai Moana) Act 2011 Inquiry Stage 2 Report
(pre-publication version, Wai 2660, 2023).
See, for example, summary of findings at para 5.2, above, n 1.

4
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5.2

5.3

5.4

55

5.6

Retrospective effect and interference with the judicial process

Where legislation is intended to override a decision of the courts, the scale, nature and
retrospectivity of such a change should be given careful consideration, to ensure the
least risk of disturbing constitutional arrangements, particularly those relating to comity
between the different branches of government. The Bill, as drafted, is not consistent with
this approach.

The Supplementary Analysis Report sets out the four options that were presented for
retrospectivity:14

(a) prospective application;

(b) retrospective application to all CMT decisions since (and including) Re Edwards
in the High Court;

(9 retrospective application to all CMT decisions since Re Edwards in the Court of
Appeal; and
(d) retrospective application from the point of announcement of the policy changes.

Option (a) was recommended by Te Arawhiti. The Supplementary Analysis states, ‘there
was not reasonable justification for retrospective application of any new CMT test and that
this was based on well established norms and conventions around retrospectivity, and the
specific Treaty-related context of the Takutai Moana Act.’15

As noted in the Law Society’s August submission, there is a well-established and
longstanding common law presumption that legislation generally has prospective and
not retrospective effect, codified in section 12 of the Legislation Act 2019.1¢ As a matter
of convention arising out of the constitutional principles of comity and the separation of
powers, legislation should not generally:17

(a) interfere with the judicial process in cases before the courts; or

(b) deprive individuals of their right to benefit from judgments obtained in
proceedings brought under earlier law or continue proceedings under that law
asserting rights and duties.

The Attorney-General has obtained leave to appeal the decision in Re Edwards, and the
Supreme Court will hear the case next month. Whatever the result of that appeal, the Bill
is pre-empting this outcome and directly interfering in the judicial process of the very
case to which it seeks to respond.

Further, while existing decisions will remain untouched, any other live cases will need to
be reheard. This will impact six hearings, some of which have already been heard. The
Department Disclosure Statement notes:18

14

15

16

17

18

Para 89.

Paras 87 and 105.

Legislation Act 2019, s 12; Ross Carter Burrows and Carter Statute Law in New Zealand (6th
edition, LexisNexis, Wellington, 2021) at 819 (Burrows and Carter).

Legislation Design and Advisory Committee Legislation Guidelines (2021 edition, September
2021) (LDAC Guidelines) at 59; and, generally, Burrows and Carter at ch 18.

At 2.5(b).
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59

If those hearings would otherwise have resulted in CMT findings in the applicants’
favour it is possible the retrospective application of the amended test could be
considered an expropriation of applicants’ property rights. In addition, the Bill
provides that there is no compensation arising out of the operation of the Bill so the
net result may be that CMT findings are retrospectively removed in a manner that
constitutes expropriation of property rights without compensation

The Law Society agrees with this analysis. Applicants who have proceedings underway
are now doubly disadvantaged: they have already incurred costs for litigation and will
now incur further cost and delay under the new CMT regime, at the same time as facing a
more difficult legal test.

The decision to proceed with an option, where there remain options available which will
better recognise and respect established constitutional norms, risks undermining the
rule of law.

Recommendations
The Law Society recommends:

(a) The Bill does not proceed while the Attorney-General’s appeal to the Supreme
Court in Re Edwards remains extant.

(b) If however the Bill does proceed, at the very least, it should be amended to apply
prospectively, and should not apply to decisions made by the courts or to
applications heard but not determined prior to the date of enactment.

Comment on drafting of clauses

While the Law Society recommends that the Bill does not proceed given the issues
outlined above, in the event that it does, the Law Society provides the following
submissions on the drafting of specific clauses in the Bill.

Clause 6 - CMT amendments: purposes, application, and overriding effect

New section 9A

6.2

6.3

6.4

Clause 6 proposes to insert new section 9A into the Act, setting out the purposes,
application and effect of the amendments effected by the Bill (termed ‘the CMT
amendments’).

The purposes and application (new section 9A(1) and (2)) are relatively constrained,
however the effect of new section 9A(3), (4) and (5) is that the CMT amendments prevail
over all other law.

The drafting of these clauses appears to suggest that the CMT amendments are to prevail
over any other law, which would extend to the New Zealand Bill of Rights Act 1990
(NZBORA) and the Treaty of Waitangi Act 1975, and all other legislation. The effect is to
create a type of ‘supreme law’ in relation to the CMT amendments.
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6.5

Whether intended, this appears unnecessarily wide and is disproportionate to the
problem it is seeking to address. While it may be seeking to limit the legal risk!? that has
been forewarned, it is contrary to the rule of law to create a sweeping override provision
to prevail over any other law. If certain legislation is to be overridden, it should be
individually specified. Further, such a provision should not be set out in a machinery
provision also dealing with purpose and application.

New section 9B

6.6

6.7

6.8

6.9

Clause 6 also proposes to insert new section 9B (interpretation of the CMT
amendments). New section 9B(3) provides that sections 9A(3) and (4)(a) prevail over
sections 4 (purpose), 6 (customary interests restored) and 7 (Te Tiriti).

The July/August consultation referred to the Court of Appeal’s difficulty in Re Edwards, in
reconciling section 58 of the Act with sections 4, 6 and 7. It noted that Cabinet had
agreed to amend the Act to ‘clarify the influence of these framing sections on section 58.
However, no detail was provided around how this clarity would be achieved. At the time,
the Law Society stated:

If changes are to be made in the framing provisions, the most appropriate option
would be to have something in the Preamble. For example, a new recital (5) could
be added about interpretation post-Edwards to give effect to recital (4). In the Law
Society’s view, more significant changes to the Preamble would be undesirable, as
doing so risks straying into a broader policy change than intended. Additional
changes to the purpose and te Tiriti sections would be more consequential, as they
go to the overall policy of the Takutai Moana Act, not confined to determination of
CMT. If that is the intention, a wider and longer process to make the changes would
be indicated (as done for the process leading up to enactment of the Takutai Moana
Act) to ensure proper consideration of relevant matters and continue rebuilding
relations after the Foreshore and Seabed Act (as was the Act’s intent).

We acknowledge the Bill amends the Preamble as recommended. However, it also goes
further by overriding sections 4, 6 and 7 in respect of (amended) section 58.

The Law Society is of the view this may be unnecessarily broad and represent a more
significant change than intended, necessitating greater consultation and policy
development than has so far occurred. It may also result in greater uncertainty and
require further litigation: multiple aspects of sections 4, 6 and 7 are directly relevant to
the grant of CMT, and new section 9B could, in fact, operate contrary to the intention of
the CMT amendments. We note:

(a) Section 4 sets out a range of purposes that are necessarily a component of
decision-making or simply statements of fact, including that the Act:

)] is intended to ensure the protection of the legitimate interests of all New
Zealanders;

19

And possibly in response to LDAC’s advice, see para 61 Supplementary Analysis Report.

7
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(b)

(c)

(ii) provides for the exercise of customary interests in the common marine
and coastal area (it is particularly unclear how this could be overridden
by the CMT Amendments);

(iii)  acknowledges the Treaty;
(iv) repeals the Foreshore and Seabed Act 2004;
(v) gives legal expression to customary interests;

(vi)  recognises and protects the exercise of existing lawful rights and uses;
and

(vii)  recognises the importance of the common marine and coastal area for the
benefit, use and enjoyment of the public.

The purpose of section 6 was effectively to ‘undo’ the effect of the Foreshore and
Seabed Act 2004, which had extinguished customary title. The Bill is therefore
proposing to enable the overriding of a provision that restored the state of affairs
prior to a now-repealed Act. The Law Society questions both the intention and
propriety of this, and how (and when) new section 9B(3)(b) is intended to
operate.

Section 7 outlines the ways in which the Act takes account of the Treaty,
relevantly for these purposes, referencing subpart 3 of Part 3. The purpose of
including section 7 within the ambit of new section 9B is unclear. Subpart 3 of
Part 3 continues to do as is stated in section 7 (albeit constrained), and the Treaty
is inextricably linked with CMT.

What is proposed by new section 9B is potentially a more significant change than we
anticipate was intended, and it has not been subject to any earlier consultation, nor a

proper policy development process. If the Bill is to proceed as drafted, it will contain
both a stricter section 58 test and an amended preamble referencing Re Edwards. To the
extent that the Court of Appeal in Re Edwards drew on sections 4, 6 and 7 in its
interpretation, those changes should be sufficient. The Law Society considers that new
section 9B is therefore unnecessary, and likely to introduce further uncertainty.

Recommendations

6.11

The Law Society recommends:

(a)

(b)

New section 9A(3) is removed, and current subclauses (4) and (5) are redrafted
to list any specific legislation that is overridden. Alternatively, certain statutes -
including the NZBORA and the Treaty of Waitangi Act 1975 - should be explicitly
excluded from the overriding provision. From a drafting perspective, and in
deference to constitutional statutes such as the NZBORA, the former approach is
preferable.

New section 9B is removed.

Conclusion

In summary, the Law Society recommends:
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(a) This Bill should not proceed while the Attorney-General’s appeal to the Supreme
Court in Re Edwards remains extant.

(b) If it is to nevertheless proceed, it should, at the very least, be amended to:

(i) Apply prospectively, and should not apply to decisions made by the
courts or to applications heard but not determined prior to the date of
enactment.

(i) Remove new section 9A(3), and to list any statutes which will be
overridden by this legislation once it is enacted. Alternatively, certain
statutes - including the NZBORA and the Treaty of Waitangi Act 1975 -
should be explicitly excluded from the overriding provision.

(iii) Remove new section 9B.

Jesse Savage
Vice-President
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Tena koe

Marine and Coastal Area (Takutai Moana) Act 2011 amendments

1. [ am writing on behalf of New Zealand Law Society Te Kahui Ture o Aotearoa (Law
Society), regarding intended changes to the Marine and Coastal Area (Takutai Moana)
Act 2011 (Takutai Moana Act) announced on 25 July 2024.

2. The Law Society is concerned about aspects of the intended changes affecting te Tiriti o
Waitangi Treaty of Waitangi (Treaty) relationships, the rule of law, access to justice, and
other constitutional issues including breaches of fundamental rights. The Law Society
does not support the proposed changes and recommends they do not proceed.

3. This letter details the Law Society’s concerns and recommends changes that should be
considered if amendments are made to the Takutai Moana Act.

Proposed amendments to the Takutai Moana Act

4. Cabinet agreed to make changes to the Takutai Moana Act on 8 July 2024.1 This decision
was not made public until 25 July 2024. The proposed amendments are framed as
responding to decisions of the High Court and Court of Appeal in the Re Edwards case
(Edwards).2 Changes to the Act will include:3

a. A declaratory statement that overturns the reasoning in the High Court and Court
of Appeal’s judgments in Edwards, as well as High Court judgments since the
Edwards High Court decision where they relate to the test for customary marine
title (CMT) of Maori groups.

b. Adding text to section 58 of the Act defining the terms ‘exclusive use and
occupation’ and ‘substantial interruption’. These were not previously defined in
the Takutai Moana Act. While drafting detail is not settled, the stated intention of

1 Cabinet Social Outcomes Committee Paper “Clarifying section 58 of the Marine and Coastal Area
(Takutai Moana) Act 2011” (8 July 2024) (Cabinet Committee paper); Cabinet Minute of
Decision “Clarifying Section 58 of the Marine and Coastal Area (Takutai Moana) Act 2011” CAB-
24-MIN-0256 (Cabinet Minute).

2 Re Edwards (Te Whakatohea No. 2) [2021] NZHC 1025; Whakatohea Kotahitanga Waka (Edwards)
v Te Kahui and Whakatohea Maori Trust Board [2023] NZCA 504.
3 Cabinet Minute at [6] and [9]; Letter from Hon Paul Goldsmith to applicants “Changes to the

Marine and Coastal Area Act” (25 July 2024).

1
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this amendment is to tighten the test and, accordingly, reduce the amount of the
marine and coastal area in which CMT claims are likely to succeed.*

C. Amending the burden of proof in section 106 of the Takutai Moana Act to require
applicants to demonstrate exclusive use and occupation from 1840 to the present
day.s

d. Amending the Act’s “framing” provisions (being the preamble, purpose, and

Treaty of Waitangi sections) “in a way that allows section 58 to operate more in
line with its literal wording”. The detail of what changes should be made to the
framing sections is being worked through.

e. Providing that the changes, if enacted, would take retrospective effect from the
date of the Cabinet policy announcement on 25 July 2024.

The Law Society's concerns

5.

The Law Society has significant concerns about the proposals. They relate to:
a. Treaty of Waitangi consistency and disregard for Treaty principles;

b. the rule of law, including but not confined to the retrospective application of the
intended changes;

C. arbitrary and inconsistent treatment of applicants, breaching fundamental rights
and raising issues of access to justice; and

d. progressing the changes in an accelerated timeframe that is not consistent with
good legislative and policy process.

At the end of the letter, options are suggested that could mitigate some aspects of the
proposals. However, it should be noted that while adopting these options may assist in
mitigating some aspects, they do not resolve the concerns.

The proposed amendments may be inconsistent with the Treaty of Waitangi

7.

Claims to the Waitangi Tribunal have already contended that the Takutai Moana Act
undermines Maori customary rights in the marine and coastal area and breaches the
Treaty of Waitangi. In 2023, the Waitangi Tribunal found that aspects of the Act are
inconsistent with the principles of the Treaty,® and that on the whole the Act failed to
balance Maori rights against other public and private rights in the takutai moana. The
Tribunal found:?

On a number of occasions this balancing exercise has been unreasonable, arbitrary, and
unjustifiably restrictive of important Maori customary rights and interests that require
greater recognition and protection. The Crown has breached the Treaty principles of
active protection, equity, and equal treatment in doing so and has caused, and/or will

Cabinet Committee paper at [45] and see also [43] and [47]; Te Arawhiti to Minister for Treaty of
Waitangi Negotiations “Further advice on options for section 58 of the Marine and Coastal Area
(Takutai Moana) Act” (27 May 2024) at [31] and [41].

Compare Re Edwards at [435]-[436]. According to the majority of the Court, the applicant group
does not need to prove “without substantial interruption”.

Waitangi Tribunal The Marine and Coastal Area (Takutai Moana) Act 2011 Inquiry Stage 2 Report
(pre-publication version, Wai 2660, 2023) (Wai 2660).

At 237.



10.

11.

likely cause, prejudice to Maori. As the Crown has failed to achieve a proper balance, the
resulting restriction of Maori customary rights and interests in this significant taonga is
expropriatory.

The Tribunal issued a suite of interim recommendations, which it considered must be
implemented as a package.8 Among these, the Tribunal criticised the ‘without substantial
interruption’ test in section 58, recommending that this part of the test be removed.? It
also observed that many of the initial and significant tikanga-focused concerns that
claimants legitimately expressed about the test for a customary marine title had not
materialised because of the way in which courts had applied the test.10

These Tribunal findings are relevant to the present proposals because, rather than
addressing the existing Tribunal recommendations, the Crown seeks to revisit the
balance and further restrict the expression of Maori customary rights and interests in the
takutai moana. The amendments proposed, including, the decision to take steps to set a
statutory definition of ‘without substantial interruption’ in section 58 runs counter to the
Tribunal’s findings and risks prejudicing applicants — for example, by denying their:

a. Ownership over, and the ability to undertake extraction of, minerals and
resources in their takutai moana.

b. Ability to exercise kaitiakitanga (for example, through the loss of the right to
approve or reject resource consents in a customary marine title area, and
through the loss of the right to suggest changes to New Zealand Coastal Policy
Statement).

C. Ability to demarcate areas of wahi tapu and protect wahi tapu.

The preamble, purpose and Treaty of Waitangi sections of the Takutai Moana Act
position the Act as a regime to recognise (as opposed to being a barrier to the
recognition of) customary interests.!! Courts have interpreted section 58 of the Act in
that context. As the Cabinet paper notes, the contemplated changes to these framing
sections are likely to be seen by Maori and others as “an erosion of the objective and
political compromise of the Act — that distinguished this Act from the original Foreshore
and Seabed Act 2004”.12

The Waitangi Tribunal has also emphasised the need to undertake meaningful
engagement with Maori about matters which could affect their rights and interests in the
takutai moana,!3 noting this engagement may extend beyond mere consultation with
Maori and require informed consent “to anything which altered their possession of the
land, resources, and taonga guaranteed to them in article 2”.14 No such consultation or
engagement occurred before Cabinet agreed to amend the Takutai Moana Act.

10
11
12
13
14

At xix and 238.

At 98-99.

At 95-96.

Te Arawhiti “Further advice” at [25].

Cabinet Committee paper at [67].

Wai 2660 at 24.

Waitangi Tribunal He Maunga Rongo (Wai 1200, 2008) at 173; see also Waitangi Tribunal He Kura
Whenua Ka Rokohanga: Report on Claims about the Reform of Te Ture Whenua Mdori Act 1993
(Wai 2478, 2016) at 235: the “[f]ull, free, and informed consent of Maori is required when a
legislative change substantially affects or even controls a matter squarely under their authority”.

3



12.

Bearing in mind these issues, the proposed changes risk jeopardy to the Treaty
relationship. Treaty principles of good faith, good government, partnership, equity, and
redress are engaged, including (as discussed below) by a process that allows only brief
feedback from applicant groups, and the making of policy decisions ahead of that
process.!s To date, the publicly available briefing and Cabinet policy materials released
following the announcement do not appear to include the evaluation of policy and
legislative proposals’ consistency with the Treaty and Treaty principles that Cabinet
processes ordinarily require.16 We expect these evaluations to be made publicly available
at the time an amendment bill is introduced to the House. Among other matters, they
should assess whether and how the proposed amendments to the Takutai Moana Act
respond to concerns raised by the Waitangi Tribunal (including any findings and
recommendations from the Wai 3400 urgent inquiry that is currently underway).1’

The amendments undermine the rule of law

13.

Parliament is entitled and empowered to pass laws to clarify its intent where it disagrees
with a judicial interpretation.!8 However, where it does so, care is needed not to upset
the balance between the branches of government or disrupt fundamental principles
underpinning the rule of law. The proposed approach risks undermining these
constitutional conventions, including:

a. the presumption that laws should not take effect retrospectively; and

b. principles of comity and of the separation of powers.

Retrospective effect, comity and the separation of powers

14.

There is a “well-established” and “longstanding” common law presumption that
legislation generally has prospective and not retrospective effect, codified in section 12
of the Legislation Act 2019.19 Further, as a matter of convention arising out of important
constitutional principles of comity and the separation of powers, legislation should not
generally:20

a. interfere with the judicial process in cases before the courts; or

b. deprive individuals of their right to benefit from judgments obtained in
proceedings brought under earlier law or continue proceedings under that law
asserting rights and duties.

15

16

17

18
19

20

See letter from Hon Paul Goldsmith to applicants “Changes to the Marine and Coastal Area Act”
(25 July 2024), which notes Cabinet has already agreed to certain amendments to the Act.
Cabinet Office Cabinet Manual 2023 (Department of the Prime Minister and Cabinet, Wellington,
2023); Legislation Design and Advisory Committee Legislation Guidelines (2021 edition,
September 2021) (LDAC Guidelines) at 28-32.

See Waitangi Tribunal “Reasons for granting an urgent inquiry into the Marine and Coastal Area
(Takutai Moana) Financial Assistance Scheme and proposed amendments to the Act” (Wai 3400,
#2.5.4, 26 July 2024) at [74], which suggests the Tribunal intends to make findings and
recommendations regarding the proposed amendments.

LDAC Guidelines at 59; see generally ch 12.

Legislation Act 2019, s 12; Ross Carter Burrows and Carter Statute Law in New Zealand (6th
edition, LexisNexis, Wellington, 2021) at 819 (Burrows and Carter).

LDAC Guidelines at 59; and, generally, Burrows and Carter at ch 18.
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15.

16.

17.

18.

19.

Te Riinanga o Ngati Whatua v Attorney-General (Ngati Whatua v A-G) is a timely
illustration of the importance of strictly maintaining boundaries between Parliament and
the courts, and the mutual restraint and respect that at times will be entailed.2!

While Parliament has the power to pass retrospective legislation,22 strong reasons are
generally required to justify a departure from the presumption against retrospectivity in
order to avoid infringing the rule of law.23 This will be particularly so where statutes
affect substantive rights. The common law “leans against retrospective application of
statutes, particularly where they take away existing rights” or give rise to a “palpable
injustice”.24

This is why some legislation may specifically preserve the position of proceedings
currently under consideration by the courts. Even when there are good reasons for a law
to apply with retrospective effect and alter the law as determined by a court, the public
interest in having the law clarified generally needs to be weighed against the competing
interest of allowing litigants to conclude their proceedings under the law as it was when
they commenced their proceedings.

If enacted, the amended section 58 test and other Takutai Moana Act changes will be
retrospectively applied from 25 July 2024, the date on which Cabinet decisions were
announced, and will affect all applications undetermined at that date. Court judgments
delivered between 25 July 2024 and the date of enactment will be overturned. In this
case, giving retrospective effect to the proposed amendments gives rise to several
significant concerns:

a. It undermines the separation of powers and the principle of comity by allowing
Parliament to interfere with judicial processes, as discussed further below.

b. It creates uncertainty in respect of applications which have been fully or part-
heard, and risks creating perverse outcomes where a part of an application has
already been determined under the current law, and the remainder of the
application is subsequently determined under the new law.

C. As aresult, it has the potential to undermine the rule of law, and create tension
between applicants who did not get the benefit of the earlier test despite making
an application while the earlier test was in effect.

d. The need to rehear some applications under the new law will result in further
delays, disruptions and significant additional costs for the affected applicants.
These delays and additional costs will impact their abiity to access justice, and
have their matter determined in a timely manner.

Against these concerns, the Law Society is of the view that the reasons given in this case
in support of retrospective effect (that there could be an “incentive for cases pending
judgments to rush to decisions” so they can be made on the basis of the Court of Appeal’s

21
22

23
24

Te Riinanga o Ngati Whatua v Attorney-General [2024] NZHC 2271 (13 August 2024).

Burrows and Carter at 809, 811 and 818; LDAC Guidelines at 59. There is said to be “a ‘sliding
scale’ of injustice, so that some retrospective legislation is unobjectionable”: Burrows and Carter
at 814.

LDAC Guidelines at 59.

Burrows and Carter at 818, 819 and 825.



present interpretation of the Takutai Moana Act) do not justify a departure from the
presumption against retrospectivity.2s

Precedent for approach to a declaratory statement

20.

21.

The Parliamentary Privilege Act 2014 (PPA) is referred to as a precedent for altering law
from previous court cases by way of a declaratory statement.26 That Act defined, for the
avoidance of doubt, “proceedings in Parliament” for the purposes of article 9 of the Bill of
Rights 1688. It did so to alter the law in the decision in Attorney-General v Leigh.2”

In the Law Society’s view, the PPA does not support the approach proposed. The PPA
specifically excluded application of the change to existing legal proceedings.28
Consequently, the PPA approach is an example of legislation that was enacted to be
declaratory of the law as Parliament had intended and to apply despite a named court
decision, while avoiding the rule of law concerns relating to retrospectivity discussed
above. However, the PPA could provide a useful precedent if it were fully applied. It
suggests an approach that is more consistent with best practice legislative guidance and
principles of comity and the separation of powers.

Arbitrary and inconsistent treatment of applicants breaches fundamental rights and raises

issues of access to justice

22.

23.

The intended commencement date of the changes to the Takutai Moana Act results in the
arbitrary and inconsistent treatment of applicant groups in ways that are incompatible
with their fundamental rights, including the principle of natural justice, and raise issues
of access to justice.2? The announcement of 25 July 2024 affects applicants whose
hearings were otherwise imminently set down to proceed, in addition to others whose
cases have been heard in whole or part and are awaiting judgment. Public statements
have made clear that, regardless of whether cases do proceed prior to a new law being
enacted, those applicants can no longer have their rights and interests determined under
the existing law and judgments will be overturned. Effectively altering the law by public
announcement not legislative process also has rule of law implications.3°

Applicants whose cases have not been determined by way of a judgment before 25 July
2024 will be treated differently from those who have, because:

a. While wording is not settled, the statutory test will be reframed in ways that are
harder for applicants to meet. Applications re-heard under the amended Takutai
Moana Act are less likely to succeed in achieving orders granting CMT.

25

26
27

28
29

30

Cabinet Committee paper at [88] and, generally, [77]-[89]; see also “Takutai Moana: Clarifying
section 58 of the Marine and Coastal Area (Takutai Moana) Act 2011” (draft Cabinet paper, 18
April 2024) at [39]-[40]. As Te Arawhiti noted (“Further advice” at [64]): “There are ... only a
small number of CMT awards to date, and these (while larger than the Crown may have
anticipated), are not so far beyond what could be expected going forward as to cause issues.”
Cabinet Committee paper at [55].

Attorney-General v Leigh [2011] NZSC 106, [2012] 2 NZLR 713 (SC); Parliamentary Privilege Act
2014, ss 3(2)(c) and 10(7).

Parliamentary Privilege Act 2014, s 16.

New Zealand Bill of Rights Act 1990, s 27; and see Ngati Whatua v A-G at [63]: “In an
administrative (as opposed to a legislative) context, a person’s right to natural justice engages
when a decision might be made which affects that person’s rights, obligations or interests.”
See Fitzgerald v Muldoon and Others [1976] 2 NZLR 615.
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24,

25.

b. Applicants who have engaged in and prepared for Takutai Moana Act
proceedings (which are lengthy, complex and costly processes) in good faith and
at significant time and cost will need to revise their cases and, for some, repeat
the process.

C. There are risks of applicants’ ability to adequately present their cases being
affected by consequent delay, such as where piikenga for applicant groups
providing evidence as to tikanga and matauranga are elderly or unwell.

d. The Law Society understands that there have been recent funding changes for
Takutai Moana Act applicants. There is uncertainty what continuing funding will
be available for applications which require rehearing or further preparation to
address the new law. These concerns are reflected in the 15 August 2024
decision of Re Ngati Kere where Gwyn ] noted that the well-documented funding
constraints are limiting the ways in which applicants are able to participate in
hearings.3!

The potential for arbitrarily differential treatment and prejudice arising for applicant
groups, based on when their cases were scheduled for hearing and determined by the
courts, is noted in draft advice from Te Arawhiti — saying that timing is not within
applicant groups’ control and consequently would be seen as unfair.32 The Law Society
concurs with this view. While applying the law change retrospectively may minimise
some overall disparity by ensuring that as many applicants as possible are dealt with
under the new law, it does not eliminate the problem of arbitrary inconsistency that
seriously disrupts and disadvantages some applicants. Instead, it creates a group of
applicants who are disproportionately affected. It also raises further rule of law concerns
— effectively changing the law by public statement of the Executive, rather than through
Parliamentary process.

Prejudice is not unique to those in the courts. Avoiding retrospectivity would also allow
those applicants that have been progressing through direct engagement for many years
(some having been transferred from negotiations under the Foreshore and Seabed Act
2004) and are approaching the end of the process to complete engagement on the legal
tests that, since filing, they have been working toward.

Inadequate legislative and policy process

26.

Te Arawhiti is carrying out targeted consultation with what it describes as Takutai
Moana Act stakeholders for a three-week period. This does not include all applicants. In
the Law Society’s view, the swift timeframe for progressing these proposals does not
meet expectations of a good policy and legislative process, particularly in the light of the
significance of the change. The likely impact of the short consultation timeframe is
acknowledged by officials, noting that “[i]t would allow time to inform applicant groups
of the proposed amendments and invite them to provide their views, but it would allow
very little time for those views to be taken into account”.33 The time frame also provides

31
32
33

Re Ngati Kere (Application for Leave to Appeal Decision Re CMT Application Area) [2024] NZHC 2298 at [43].
Cabinet Committee paper at [83].
Te Arawhiti “Takutai Moana: section 58 options” (briefing paper, 11 April 2024) at [59].
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27.

28.

insufficient time for the Wai 3400 Waitangi Tribunal to hear claims, issue its report, and
for that report to be meaningfully taken into account.

Public statements and consultation material further state that a decision has been made
to introduce changes, and that in broad terms the nature of those changes has been
decided.34 The purpose of the limited consultation, and whether that consultation can
have any impact, is therefore unclear. Publicly released materials anticipate the
continuing speed of the legislative process,3s and call attention to risks such as “limited
time for consulting with applicant groups on the amendments; condensed time for
drafting amending legislation; and significantly expediting the select committee
process”.3¢ Particular risks are identified relating to the decision to revise the framing
provisions of the Act, potentially requiring amendments of significant scope and
complexity to be done in a very short time:37

[These] are not technical drafting measures to secure clarity. They would likely involve a
substantial redrafting of a number of provisions of the Act - requiring careful and time-
consuming drafting in order to provide sufficient and enduring direction to the judiciary.

The Law Society is always concerned where policy and legislative reform processes are
truncated, affecting the ability to adequately draft, consider and respond to legislative
proposals at likely detriment to the resulting quality of the law. On this matter, our views
are consistent with those expressed by the Attorney-General in her letter of 25 March
2024, advising that “rushing legislation and skipping steps increase the risk that we get it
wrong”.38 In this case, the concerns are made more pressing by the risks of Treaty
inconsistency which arise from reduced consultation with Maori, on matters closely
affecting them. These concerns remain, notwithstanding the decision of the High Court in
Ngati Whatua v A-G that duties on the Crown to consult as part of its policy and
legislative process are not a matter for the court.39

Alternative options

29. We note finally that there remains potential for some mitigations to the proposals.
Section 58
30. Where applicant groups have, customarily, shared parts of their takutai moana, it is not

clear if the Government intends to rule out the possibility of CMT being jointly held.
Regardless of intended changes to the section 58 test, there seems no reason not to
provide for the concept of ‘shared exclusivity’ addressed by the High Court and Court of
Appeal in Edwards. As the Waitangi Tribunal has noted, this view is more consistent with

34

35

36
37
38

39

Letter from Hon Paul Goldsmith to applicants “Changes to the Marine and Coastal Area Act” (25
July 2024); Hon Paul Goldsmith “Test for Customary Marine Title being restored” (media release,
25 July 2024).

Letter from Hon Paul Goldsmith to applicants “Changes to the Marine and Coastal Area Act” (25
July 2024): the Government intends “to finalise the drafting of the Amendment Bill so it can be
introduced into Parliament and passed by the end of 2024”.

Cabinet Committee paper at [15].

Te Arawhiti “Further advice” at [51].

Marc Daalder “Attorney-General warns Govt against rushed lawmaking” (Newsroom, New
Zealand, 19 July 2024); and see Te Arawhiti “Further advice” at [73].

[2024] NZHC 2271.



the way in which Maori groups proceeded according to tikanga and it would be desirable
for the Takutai Moana Act to be clear and unambiguous.*0

Definitions of 'substantial interruption’ and ‘exclusive use and occupation’

31.

32.

The Waitangi Tribunal recommended removing the ‘substantial interruption’ test from
the Takutai Moana Act.*! If, however, it is not removed, the terms ‘substantial
interruption’ and ‘exclusive use and occupation’ should be defined in a tikanga-sensitive
way. As the assessment needs to be made relative to the application, and the
circumstances of each application are likely to be different, definitions should leave room
to allow for this and leave the Court with something to decide as the decision-maker on
applications. The minority decision in Edwards could be considered as one possible
appropriate source of wording.42

For ‘substantial interruption’, it appears an evaluative, rather than quantitative,
definition is favoured (such as “any sufficiently significant interruption regardless of its
nature”). In principle, this seems appropriate.

Changes to the framing sections (preamble, purpose and Treaty sections).

33.

If changes are to be made in the framing provisions, the most appropriate option would
be to have something in the Preamble. For example, a new recital (5) could be added
about interpretation post-Edwards to give effect to recital (4). In the Law Society’s view,
more significant changes to the Preamble would be undesirable, as doing so risks
straying into a broader policy change than intended. Additional changes to the purpose
and te Tiriti sections would be more consequential, as they go to the overall policy of the
Takutai Moana Act, not confined to determination of CMT. If that is the intention, a wider
and longer process to make the changes would be indicated (as done for the process
leading up to enactment of the Takutai Moana Act) to ensure proper consideration of
relevant matters and continue rebuilding relations after the Foreshore and Seabed Act
(as was the Act’s intent).

Retrospectivity

34.

Amendments should not apply retrospectively to decisions made by the courts or to
applications heard but not determined prior to the date of enactment of the more
restrictive test.

40
41
42

Wai 2660 at 96.

At 99.

Whakatohea Kotahitanga Waka (Edwards) v Te Kahui and Whakatohea Mdori Trust Board [2023]
NZCA 504, per Miller ] at [162] and see also para [143]. Miller ] considered that exclusive use and
occupation: “requires both an externally-manifested intention to control the area as against other
groups and the capacity to do so. Exclusivity is a question of fact, heavily dependent on the
characteristics of the specified area, the kinds, frequency and intensity of use, and the
circumstances of claimant groups. The inquiry must be sensitive to the methods that were and
are available to assert mana. It must also be sensitive to the practice of whanaungatanga and the
existence of whakapapa linkages which mean that other groups may not have been physically
excluded from the specified area but rather used its resources with permission of the applicant
group.”


https://www.legislation.govt.nz/act/public/2011/0003/latest/DLM3213133.html?search=ts_act%40bill%40regulation%40deemedreg_takutai+moana+act_resel_25_a&p=1

Repeal or reset of statutory deadline for applications

35. The Waitangi Tribunal has already recommended that the statutory deadline in the
Takutai Moana Act should be repealed. Given the proposed changes, the Law Society
supports repeal of the deadline or, failing that, a fresh deadline being set for existing
applications to be amended to better reflect the way in which the takutai moana is held,
and new applications to be filed. This would also go some way to remedy the “dual
pathway” problem that the previous Minister for Treaty of Waitangi Negotiations
identified and consulted on in 2022.

Naku noa, na

David Campbell
Vice President
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